ORDINANCE NO. _____________
AN ORDINANCE OF THE CITY/COUNTY OF____  REGULATING RETAIL ESTABLISHMENTS PROVISION OF SINGLE-USE CARRYOUT BAGS TO CUSTOMERS

  THE  BOARD OF SUPERVISORS/CITY COUNCIL OF THE CITY/COUNTY OF____ ORDAINS AS FOLLOWS:

Section 1. Chapter __ is added to the ___ Municipal Code to read as follows:

Chapter__
WHEREAS, single-use plastic bags are damaging to the environment and wildlife, expensive to clean up, and an easily preventable source of litter; and
WHEREAS, even when properly disposed of, single-use plastic bags tend to blow out of trash cans, solid waste vehicles and landfills into streets, parks and waterways; and 
WHEREAS, most single-use plastic bags are not recycled, and numerous studies document the prevalence of plastic single-use  bags littering the environment, blocking storm drains, and fouling aquatic and terrestrial environments; and

WHEREAS, the use of single-use plastic bags has severe environmental impacts, including greenhouse gas (GHG) emissions, litter, harm to wildlife, ground-level ozone formation, atmospheric acidification, water consumption and solid waste generation; and

WHEREAS, approximately ________ single-use plastic bags (and  ___________ paper carryout bags) are distributed annually in (city, county or state) ; and
WHEREAS, there are approximately _______ retail establishments in the City of _______ as defined herein, most of which provide single-use, disposable carry-out bags to their customers; and

WHEREAS, many of these single-use carryout bags are made from plastic or other material that don’t biodegrade, but instead break into small pieces that can attract surrounding toxins to contaminate the environment and food chain; and

WHEREAS, taxpayers must bear the brunt of the clean-up costs of this litter; and

WHEREAS, single-use plastic bags are a significant source of plastic pollution and are hazardous to wildlife which can become entangled in them  or mistake them for food resulting in injury or death; and
WHEREAS, studies document that banning plastic bags and placing fees on paper bags will dramatically reduce the use of both types of bags; and

WHEREAS, from an overall environmental and economic perspective, the best alternative to single-use plastic and paper carry-out bags is a shift to reusable bags of which several options already exist; and
WHEREAS, it is the desire of City of _______ to conserve resources, reduce the amount of GHG emissions, waste, litter, and plastic pollution, and to protect the public health and welfare or residents, visitors and wildlife; and

WHEREAS, California has already proven a city/county/statewide ban to be successful in reducing both single-use plastic and paper bag use, along with accompanying reductions in litter and plastic pollution.

Single-Use Bags

__._.010 Definitions

As used in this chapter, unless the context otherwise clearly indicates, the words and phrases used in this chapter are defined as follows: 

(a) Customer" means any person purchasing goods from a store.
(b) “Single-use plastic carry-out bag” means any bag that is less than two and one-quarter mils thick and is made predominately of plastic derived from petroleum or from bio-based sources, such as corn or other plant sources, , which is provided to a customer at the point of sale  “Plastic carryout bag” includes compostable and biodegradable bags (but does not include reusable bags, produce bags, or product bags.- optional)

(c) “Postconsumer recycled material” means a material that would otherwise be destined for solid waste disposal, having completed its intended end use and product life cycle. Postconsumer recycled material does not include materials and by-products generated from, and commonly reused within, an original manufacturing and fabrication process.

(d) “Product bag” or “produce bag” means any bag, provided to a customer for use within a store to assist in the collection or transport of products to the point of sale within the store. This includes bags provided by a pharmacy to a customer purchasing a prescription medication and non-handled bags provided for produce and bulk items.
(e) “Recycled paper bag” means a paper carry-out bag provided by a store to a customer at the point of sale that meets all of the following requirements:

(1)
Except as provided in subsection (e)(2), the paper carry-out bag contains a minimum of 50 percent recycled, with at least 40 percent postconsumer content, materials.

(2)
An eight-pound or smaller recycled paper bag shall contain a minimum of twenty percent postconsumer recycled material.


(3)
The paper carry-out bag is accepted for recycling in curbside programs in a majority of households that have access to curbside recycling programs in the City/County.


(4)
The paper carry-out bag is capable of composting, consistent with the timeline and specifications of the American Society of Testing and Material (ASTM) Standard Specification for Compostable Plastics D6400.


(5)
Printed on the paper carry-out bag is the name of the manufacturer, the location (country) of the manufacturer, and the minimum percentage of postconsumer content. 
 (f) “Reusable bag” means a bag with handles that is specifically designed and manufactured for multiple reuse and meets all of the following requirements: 

(1)
 has a minimum lifetime of one hundred twenty-five uses, which for purposes of this subsection, means the capability of carrying a minimum of twenty-two pounds one hundred twenty-five times over a distance of at least one hundred seventy-five feet; 

(2)
has a minimum volume of fifteen liters; 

(3)
is machine washable or is made from a material that can be cleaned or disinfected; 

(4)
does not contain lead, cadmium, or any other heavy metal in toxic amounts, as defined by applicable State and Federal standards and regulations for packaging or reusable bags;

(5)
has printed on the bag, or on a tag that is permanently affixed to the bag, the name of the manufacturer, the location (country) where the bag was manufactured, and the percentage of postconsumer recycled material used, if any; and 

(6)
if made of plastic, is a minimum of at least 2.25 mils thick.

(7)
shall not contain lead, cadmium, or any other heavy metal in toxic amounts. 

(8)
if there is a claim that the bag is recyclable, the producer shall demonstrate compliance with the regulations adopted by the Federal Trade Commission.

 (g) “Store” means a retail establishment located that meets any of the following requirements: 

1.
A full-line, self-service retail store or supermarket with gross annual sales of two million dollars ($2,000,000), or more, and which sells a line of dry grocery, canned goods, or nonfood items and some perishable items. 

2.
Has over 10,000 square feet of retail space that generates sales or use tax pursuant to the Bradley-Burns Uniform Local Sales and Use Tax Law (Part 1.5 (commencing with Section 7200) of Division 2 of the Revenue and Taxation Code) and has a pharmacy licensed pursuant to Chapter 9 (commencing with Section 4000) of Division 2 of the Business and Professions Code
3.  Is a convenience food store, foodmart, or other entity engaged in the retail sale of a limited line of goods that generally includes milk, bread, soda, and snack foods with a Type 20 or 21 license issued by the Department of Alcoholic Beverage Control

[broader policies can use/include the following language for store definition instead:]
1. Any public commercial establishment engaged in the sale of personal consumer or household items to the customers who will use or consume such items.

2. Food vendors, as defined in Section 113789 of the Health and Safety Code, including, but not limited to, a food vendor or retail food and beverage vendor located or operating within the state. 
3. Can include all retail stores and restaurants-must define each.
__._.020 Prohibited and permitted bags
(a) No store in the City/unincorporated County shall provide a single-use plastic carry-out bag to a customer at the point of sale unless otherwise permitted pursuant to Section __._.050.

(b) All stores shall provide or make available to a customer only recyclable paper carryout bags or reusable bags for the purpose of carrying away goods or other materials from the point of sale, subject to the terms of this Chapter.  Nothing in this Chapter prohibits customers from using bags of any type that they bring to the store themselves or from carrying away goods that are not placed in a bag, in lieu of using bags provided by the store.

 __._.030 Regulation of permitted bags

(a) A store shall sell permitted reusable and recycled paper bags at the point of sale for no less than ten cents ($0.10) in order to ensure that the cost of providing these bags is not subsidized by a customer who does not require that bag.

(b) No store shall rebate or otherwise reimburse a customer any portion of the 10-cent ($0.10) charge.

(c) All stores must indicate on the customer receipt the number of recyclable paper and/or reusable carryout bags provided and the total amount charged for the bags.
(d) All monies collected by a store under this Chapter will be retained by the store and may be used for any of the following purposes: (1) costs associated with complying with the requirements of this Chapter, (2) actual costs of providing reusable or recycled paper carryout bags, or (3) costs associated with a store’s educational materials or education campaign encouraging the use of reusable bags, if any.
(e) Each store is strongly encouraged to educate its staff to promote reusable bags and to post signs encouraging customers to use reusable bags.
OPTIONAL (f) No person shall distribute a single-use plastic carry-out bag at any City/County facility, City/County-managed concession, City/County-sponsored event, or City/County-permitted event unless otherwise permitted pursuant to Section __._.050.

OPTIONAL (g) On a semi-annual basis or as otherwise may be required by the _____, or designee, each store required to collect monies shall report to the City/County, on a form prescribed by the Department of Public Works, all payments of paper bag pass-throughs received. The form shall be signed by a responsible officer or agent of the store who shall swear or affirm that the information provided on the form is true and complete. Every store shall also keep complete and accurate record or documents of the purchase and sale of any recycled paper bag for a minimum period of three years from the date of purchase and sale, which record shall be available for inspection at no cost to the City/County during regular business hours by a City/County employee authorized to enforce this Chapter.

__._.040 Enforcement.

(a) The ____, or designee, is authorized to establish regulations and to take any and all actions reasonable and necessary to obtain compliance with this Chapter, including, but not limited to, inspecting any store’s premises to verify compliance.
(b) Any store that violates or fails to comply with any of the requirements of this Chapter after a written warning notice has been issued for that violation shall be guilty of an infraction.
(c) Any storeguilty of an infraction shall be punishable:


(1)  A fine not exceeding X hundred/thousand dollars for the first violation after the 
written warning notice is given;


(2) A fine not exceeding X hundred/thousand dollars for the second violation after the 
written warning notice is given; or

(3) A fine not exceeding X hundred/thousand dollars for the third and any subsequent 
violations after the written warning notice is given.

(4) A fine shall be imposed for each day a violation occurs or is allowed to continue.
(d) All fines collected pursuant to this Chapter shall be deposited (ex: in the Solid Waste Management Fund of the Department of Public Works) to assist the department with its costs of implementing and enforcing the requirements of this Chapter.
(e) The City/County Attorney may seek legal, injunctive, or other equitable relief to enforce this Chapter.

(f) Each violation of this Chapter shall be considered a separate offense.

(g) The remedies and penalties provided in this Section are cumulative and not exclusive, and nothing in this Chapter shall preclude any person from pursuing any other remedies provided by law.  

__._.050 Exemptions

[delete subsection (a) if food vendors are covered under ordinance:] 

(a) Notwithstanding the prohibitions contained in Section __._.020, single-use plastic carry-out bags may be distributed to customers by food providers for the purpose of safeguarding public health and safety during the transportation of prepared take-out foods and liquids intended for consumption away from the food provider’s premises.
 (b) Notwithstanding any other law, all stores must provide a customer participating in the California Special Supplemental Food Program for Women, Infants, and Children pursuant to Article 2 (commencing with Section 123275) of Chapter 1 of Part 2 of Division 106 of the California Health and Safety Code and a customer participating in the Supplemental Food Program pursuant to Chapter 10 (commencing with Section 15500) of Part 3 of Division 9 of the California Welfare and Institutions Code, with a reusable bag or a recycled paper bag at no cost at the point of sale.

(c) The ___, or designee, including the Director of Public Works, may exempt a store from the requirements of this Chapter for up to a one-year period, upon a showing by the store that the conditions of this Chapter would cause undue hardship. An “undue hardship” shall only be found in:


(1)
Circumstances or situations unique to the particular store such that there are no reasonable alternatives to single-use plastic carry-out bags or a paper bag pass-through cannot be collected; or


(2)
Circumstances or situations unique to the store such that compliance with the requirements of this Chapter would deprive a person of a legally protected right.

(d) If a store requires an exemption beyond the initial exemption period, the store must re-apply prior to the end of the exemption period and must demonstrate continued undue hardship if it wishes to have the exemption extended. Extensions may only be granted for intervals not to exceed one year.

(e) An exemption application shall include all information necessary for the City/County to make its decision, including, but not limited to, documentation showing the factual support for the claimed exemption. The ___ or designee may require the applicant to provide additional information to permit the City/County to determine facts regarding the exemption application.

(f) The ___ or designee may approve the exemption application, in whole or in part, with or without conditions. 

(g) Exemption decisions are effective immediately, are final and are not appealable.

(h) The City Council/Board of Supervisors may by resolution establish a fee for exemption applications. The fee shall be sufficient to cover the costs or processing the exemption application.

__._.060 Severability.

If any provision, clause, sentence or paragraph of this chapter, or the application thereof to any person or circumstance, shall be held invalid, such invalidity shall not affect the other provisions or application of the provisions of this chapter which can be given effect without the invalid provisions or application and, to this end, the provisions of this chapter are declared to be inseverable. 
(OPTIONAL: No conflict with federal (or state) law

Nothing in this ordinance is intended to create any requirement, power or duty that is in conflict with any federal or state law.)
__._.070 Effective Date. This ordinance shall be and is hereby declared to be in full force and effect as of ____ from and after the date of its passage.

INTRODUCED ON ___ and PASSED AND ADOPTED, by the City Council/Board of Supervisors of the City/County of ___ on this __ day of __, 2012, by the following vote:

AYES:

NOES:








______________________________








Mayor
ATTEST

________________________________

City/County Clerk
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